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Are they just a lot of hot air? No, and there are
some very important points to keep in mind
about their leases.

DRIVE ACROSS parts of Illinois, Kansas, Louisiana,
Texas and California and you will see (as they are much
too large to miss) wind turbines. They increasingly pep-
per the landscape of open areas within the United States
that have sustained wind flow levels, most commonly in
agrarian and coastal areas. Some would say they capture
a certain beauty with their spinning rotors and the prom-
ise of alternative energy; all would say they are large.
There is no denying that they seem to be more prevalent
in some parts of the country and in the news than ever
before. Certainly California is not new to the concept of
the wind farm, but for the first time in our practice, cli-
ents in our Chicago office are seeking assistance on such

matters.

WHAT IS A WIND FARM? ¢ A wind farm is intended
to provide an alternative source of electricity, either for
on-site use or for sale as a commodity. It collects and then
converts wind energy into electricity, which is then trans-
mitted. In connection with this collection, conversion and
transmission process, wind turbines, transmission lines
and related equipment and facilities are constructed by
a developer on the subject land. The developer leases the
subject land from a landowner pursuant to a lease, which
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provides for the developer tenant’s use of the land
for such construction and wind energy conversion,
as well as exploration of the feasibility of the site
for such use. Certainly the most attractive advan-
tage to a landowner is the ability to still farm or
otherwise utilize its land despite the presence of the
lease. The projects are heavily financed, as the cost
of the development of a wind farm is substantial.
As the following provisions of this article will at-
tempt to demonstrate, there are specific provisions
that practitioners will encounter in a wind farm
lease. This article will explain such provisions and

offer alternatives to proposed provisions.

THE LEASE ¢ As mentioned above, the lease
agreement is the operative document governing the
relationship between the developer tenant and the
landowner landlord. These are frequently heavily
negotiated documents, as the interests of the land-
lord and those of the tenant (as in most lease situa-
tions) frequently are not aligned.

What Is Being Leased?

The lease will typically state that the landown-
er 1s granting the developer the exclusive right and
easement on, over, and across the landowner’s land
for the unobstructed flow of wind, along with the
right to develop, use, capture, and convert such
wind into electrical energy. Such rights will include
the ability to develop and construct improvements
and facilities on the land in order to capture and
convert the wind power. Such improvements usu-
ally include generating units required to convert
the wind, transmission lines, and related facilities
to transport the electrical energy to central power
grids, meteorological towers for wind assessments,
roads and bridges for access, as well as the installa-
tion of fences and gates for protection of the very
expensive (and potentially hazardous) wind tur-
bines. The landowner will retain the right to uti-
lize its land for such activities as farming, ranching,

hunting, conservation and, possibly, mineral explo-
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ration, and to enter into leases and grant easements
in furtherance of such activities, though develop-
ers will desire that such other uses not include the
development of wind energy and, in any event,
not interfere with the developer’s rights under the
lease.

The Premises

One of the more contentious provisions nego-
tiated by the landlord and the tenant in the lease
can be the definition of the premises. The tenant
will want, even require, that the defined space be as
large as possible, thereby maximizing the potential
to develop its wind energy project. The landlord,
however, will desire as small an area as possible
given that the lease will also prohibit the landlord’s
interference with the project (through the develop-
ment of structures that could potentially interfere
with wind flow), and thus, the landlord will seek to
limit the restrictions on its ability to use the land
for other purposes. Provided that the landowner is
able to continue to use its land as it intends, and the
developer is able to lease sufficient land to justify

the project, a happy medium is attainable.

The Term

The initial term of the lease is typically de-
signed to be an investigative period for the tenant,
where the tenant will conduct wind studies, perform
surveys and perform such other tests to determine
whether the land will lend itself to the developer’s
project. This initial term can range from three to 10
years. While developers will, understandably, nego-
tiate broad access and use rights during this due
diligence period, one limitation that a landowner
should insist upon is a prohibition against conduct-
ing any invasive environmental testing without the
landowner’s consent. Provided that the developer
determines that the project is feasible on such land,
the developer will then exercise an extension op-
tion, which can range from 30 to 50 years or more.
The extension term begins when the project com-



mences commercial operations of the wind farm,
which, as discussed below, triggers a substantial in-

crease in rental payments.

The Rent

Given that the developer must lease large tracts
of land for the development of its wind project,
and given the expense in developing the project,
the developer will have underwritten the amount to
be paid to each landowner in order for the project
to be economically feasible. This amount will likely
be determined prior to the developer approaching
the landowner. This may translate to little wiggle
room for negotiation. What is important is that the
landowner be paid market rent, with the “market”
constituting the neighboring property owners with
whom the developer is also negotiating. A land-
owner would be wise to attempt to negotiate some
assurance that what the developer is paying them
is consistent with all other landowners in the de-
veloper’s project. This is one way to keep a check
on the developer. This can get tricky, however, as
a particular landowner’s property may not be as
valuable to the developer as another landowner’s
property. Nevertheless, there is an argument to be
made that adjacent landowners should be paid
comparable rents. The base rent during the ini-
tial lease term is generally a per acre amount and
can vary depending upon location of the proposed
wind project and the perceived value of the land.
The base rent during the extended term can vary
from a per acre amount, to a per megawatt of gen-
erating power on the property, to “royalty” pay-
ments, 1.e., a percentage of gross revenues received
by the developer (though the developer will include
an acknowledgement by the landowner that the de-
veloper has made no representation that the facili-
ties will be profitable or will even be constructed).
The landowner should insist that the tenant pay
the landowner the greatest of these amounts, and
perhaps increase in accordance with some metric,

such as a CPI index. Developers frequently also pay
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landowners additional amounts if generating units
and/or overhead transmission lines are installed on
the land, or if the developer constructs an access
corridor on the land, which may contain roads or
underground facilities. Additional rent can also be
payable in the event the tenant installs temporary
storage yards or construction staging areas (though
landowners should seek to keep these areas well-
defined and perhaps, depending upon the land-
owner’s plans for the property, fairly contained), if
meteorological towers or substations are installed,
or even if overhead transmissions exceed a certain
voltage. As with the base rent discussed above, the
landowner would be wise to insist that the devel-
oper pay the landowner the same amounts paid to

adjacent landowners.

The Guaranty

Given that the developer will likely desire that
the tenant entity be a single purpose entity, the
landowner will have concerns about who is stand-
ing behind the tenant’s obligations. Given the ex-
tent of the development and the amount of the
improvements that the developer will undertake,
the landowner is justified in being concerned about
performance and, perhaps more importantly, resto-
ration upon the expiration of the term of the lease.
Requesting a guaranty of payment and perfor-
mance 13 one mechanism for giving the landowner
comfort in this regard, though most developers will
very likely be hesitant to provide such security. In a
recent wind farm lease negotiated by the authors,
the developer’s suggested alternative to providing a
guaranty was the following mechanism: if after the
10th year of a 40-year lease term the landowner
determines that the developer’s obligations under
the lease exceed the salvage property of the facili-
ties, or if the facilities are nearing the end of their
useful life, then the landowner may require that the
developer post security sufficient to ensure the de-
veloper’s restoration obligations. This may or may
not satisty the typical landowner, whose tolerance
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for risk will depend upon the size of the project and
the rent payable under the lease, as well as the com-
fort level the landowner has with the developer.

The Termination Right

If the developer determines that the project on
the land will not be as productive and/or profit-
able as it had originally intended or hoped it would
be through its investigations during the initial lease
term, the developer will want to have a unilateral
termination right. The landowner should seek re-
imbursement of its costs incurred in connection
with the lease, in addition to some additional ter-
mination payment. The developer will seek to set
such fee at a nominal amount, such as $100, while
the landowner may have another amount in mind
as to what constitutes fair compensation. Provided
that legal fees are reimbursed, the landowner may

be satisfied with such a nominal amount.

Tenant Covenants

The typical wind farm lease will contain many
tenant covenants. The following are a few that are
noteworthy.

Reimbursement For Damage

The lease should contain a provision whereby
landowners are reimbursed for, and indemnified
against, any losses or damage caused to the land, or
generally arising out of the developer’s use of the
land. This should include reimbursement for the
destruction of livestock, crops, and any improve-
ments or structures on the property. In addition,
the landowner should consider whether there is any
other special use of the land that warrants protec-
tion. For example, all or a portion of the land may
be subject to a U.S. Department of Agriculture’s
Conservation Reserve Program contract, whereby
native grasses and plants are required to be planted
and maintained on the land. The reimbursement
provision of the lease should give the landowner

protection in the event the developer causes any
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damage to such plants and grasses, thereby sub-
jecting the landowner to liability for breach of that

contract.

Restoration

Of vital importance to a landowner is the de-
veloper’s restoration obligation at the end of the
term of the lease. Not only should the lease con-
tain an obligation to restore, but to do so within
a finite period of time of both the completion of
the construction of the project and the lease ex-
piration. For instance, within a reasonable period
of time after the completion of construction (three
to six months is reasonable), the landowner should
require that all surface portions of the property be
restored to substantially the same condition that
existed before the commencement of such con-
struction. In addition, within a reasonable period
of time (again, three to six months is reasonable,
but developers will look to make this period 12
months or longer) after the expiration of the lease,
the developer should be required to remove all of
the wind power facilities installed on the property,
along with surface restoration. In addition, there
should be a requirement that footings and founda-
tions also be removed, though developers will push
to limit such removal obligations to a certain depth,

e.g., four feet.

Insurance

The developer must carry sufficient insurance.
Each project is different, depending upon the scale
and the size of the developer, but there should be a
substantial commercial general liability policy with
an umbrella policy. The developer should not be

allowed to self-insure.

Taxes
The developer should be obligated to pay all
taxes relative to the project and its leasehold inter-

est, in addition to any increase in the landowner’s



real and/or personal property taxes resulting from

the project.

Liens

The lease should contain a covenant against the
creation of liens (or the allowance thereof). Given
the amount of construction that will occur on the

site, this 1s a real risk for the landowner.

Compliance With Law

The developer should be obligated to comply
with law. This covenant should include an obliga-
tion to comply and perform in accordance with all
applicable environmental laws in connection with
the development and use of the project, and the
developer should have an obligation to remediate
any contamination caused by it or its activities on

the land.

Indemnification

Perhaps the most important tenant obligation
is the indemnity. As in other lease scenarios, the
landowner landlord should be no worse off due to
the developer tenant’s activities. To that extent, the
landowner should insist upon the broadest form
of indemnity possible, including protection from
and against any damage to property or persons,
destruction of crops and livestock, and from any
presence (or perhaps just violation) of any environ-

mental laws.

Landlord Covenants
Developers will insist that the lease contain a
number of landowner covenants. Following are ex-

amples of a few typical landlord covenants.

Grant Of Easements

The developer will insist that the landowner
agree to grant all easements necessary during the
lease term for the construction and operation of
the wind farm facilities, including for such items

as access and transmission line installation. Land-
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owners should ask for reasonable compensation
in exchange for such grant, as well as require that
such easements expire at the end of the lease term.
In addition, landowners may consider requiring a
developer to record a release at the expiration or
termination of the lease evidencing termination of

such easements.

No Interference

Developers will look to the landowner to ensure
that the landowner not interfere with the flow of
wind on the land, or otherwise engage in any ac-
tivity that could decrease the production capabili-
ties of the wind power facilities, and will (similar to
other lease scenarios) require a covenant of quiet
enjoyment. However, in no event should landown-
ers represent that the wind flow on the premises is
sufficient for the developer’s project. In addition,
landowners should limit the non-interference cov-
enant only to instances of any “knowing” interfer-
ence by the landowner or its agents and agree to
protect the developer only from and against any-
one acting by, through or under the landlowner. If
the developer will not agree to the “knowing” in-
terference, the parties may agree to some standard
as to what constitutes “interference.” For instance,
the construction by the landowner of more than a
certain number of structures that are more than a
pre-determined size could constitute interference.
The landowner must decide whether this limita-
tion will affect any plan for development of its land.
The developer may wish to prohibit hunting on the
property given safety concerns surrounding the use
of firearms near the facilities. Depending upon the
landowner’s plans for its property, the landowner

may be amenable to this.

Cooperation

Developers will request that landowners agree
to cooperate with the project. This will include the
landowner agreeing to cooperate in the developer’s
permitting and entitlement process, as well as seek-
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ing zoning variances, if necessary, and may include
the right to contest taxes. Developers will seek to
pursue these matters in their own name, as well as
in the name of the landowner. Landowners should
insist that, at a minimum, prior notice be given and
that the landowners have approval rights over any
changes that affect the land. In addition, landown-
ers should request that they receive compensation
for all such cooperation or reimbursement of costs

incurred.

Additional Encumbrances

Developers will desire the right to seek non-dis-
turbance agreements from any mortgagees of the
landowner. Landowners may wish to limit any ob-
ligation to obtain this protection on behalf of the
developer to such instances that would likely result
in a delay to or interference with the facilities or
any financing of the project, and in any event, the
landowner should solely be obligated to utilize rea-
sonable efforts to so obtain such an agreement. As
with landowners’ cooperation, developers should
compensate landowners for all efforts in obtaining
any such agreement from the landowners’ mort-

gagees.

Ownership Of Facilities

The developer will seek an acknowledgment
from the landowner that the facilities remain the
property of the developer and not of the landown-
er, and that in no event will the facilities constitute

fixtures.

Indemnification

Developers will typically look for an indemnity
from the landowner protecting them from damages
arising in connection with the presence of hazard-
ous materials or the violation of any environmental
law. As with most landowner provisions, the land-
owner would be wise to attempt to minimize its ex-

posure as much as the developer will tolerate.
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Financing Provisions

Given the amount of financing that wind farm
projects require, of utmost importance to the de-
veloper is the freedom to mortgage the facilities. In
connection with this, the developer will seek (be-
cause its lenders will require it) broad lender rights.
The lease will likely allow the lender to acquire title
to the facilities and operate thereon in accordance
with the terms of the lease and perform, on be-
half of the developer, any of the developer’s obli-
gations under the lease. Lenders will also desire to
have copies of notices of default and the ability to
cure such defaults. As with most leases, landowners
should seek to limit such cure rights to some rea-
sonable period of time (ideally, the same amount
of time given the developer before the occurrence
of an event of default), though developers will
seek, on behalf of their lenders, for this period to
be as long as possible provided the lender has com-
menced the cure and is diligently pursuing the rem-
edy. The lease may also likely provide that in the
event the lease is rejected in bankruptcy, the land-
owner will enter into a direct lease with such lender
on the same terms and conditions as contained in
the lease. Lenders will likely also wish to restrict the
landowner from agreeing to a modification of the
lease without the consent of the lender. Landown-
ers should seek to restrict this right by adding quali-
fying language thereto (e.g., the landowner will not
enter into a modification if it is reasonably expect-
ed to materially reduce the rights or remedies of a
lender or reduce the security of the lender’s lien in
the facilities). In addition, the landowner should in-
sist that the developer provide the landowner with
evidence of such consent before the landowner’s
execution of any modification that would other-

wise require the consent of the lender.

LEGAL ISSUES AND CASES ¢ The law of
wind, particularly in the context of adjudicated
matters, remains 1in its infancy, and with respect to

wind farm leases is virtually nonexistent. With the



ever-increasing appeal of wind energy as a viable
alternative to non-renewable sources of electricity,
lawyers and legislators alike must inevitably con-
front a host of legal issues raised by wind farms and

wind farm leases.

Property Rights In Wind

As noted above, the primary vehicle used to es-
tablish a wind farm is a wind energy lease. At its
most fundamental level, and similar to the question
posed with mineral leases, the validity of the lease
1s dependent upon a recognized, severable proper-
ty right in wind (or in a mineral lease, the underly-
ing resource). But exactly what estate, if any, does
a landowner possess in the wind that flows over his
property? A number of common law principles can
be asserted for the recognition of wind rights. First
and foremost is the old adage that a landowner’s
property extends from the center of the earth to
the sky. However, given the multitude of regula-
tions on air space imposed by the FAA, local zoning
boards and other governmental entities, blind reli-
ance on this principle to establish wind rights is du-
bious. Another school of thought likens wind rights
to the law of wild animals, which generally states
that a person obtains possession of a wild animal
only upon reducing it to possession. Thus, a land-
owner or wind lessee would obtain ownership to
wind by using wind turbines to capture and convert
it into electricity. The most popular (and convinc-
ing for these authors and most in the field) argu-
ment for wind rights lies in an analogy to mineral
and oil rights law. It 1s well-established that rights
to subsurface minerals and oils can be severed from
the surface estate and separately leased, sold, and
conveyed. Although wind is not identical in nature
to minerals and oil, the recognition of wind as a
severable resource does not require a stretch of the
imagination.

To date, only one case, Contra Costa Water Dust.
v. Vaquero Farms, Inc., 68 Cal. Rptr.2d 272 (Cal. Ct.
App. 1997), has expressly recognized the existence
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of a severable property right in wind. The Califor-
nia Court of Appeals reasoned both that “wind-
power rights are substantial rights capable of being
bought and sold in the marketplace” and that the
30-year wind farm lease on the property stood as
“Irrefutable evidence that one may have a right to
use windpower rights without owning any interest
in the land.”

The lack of litigation relating to wind property
rights reflects either a general acceptance of such
rights as another stick in a landowner’s “bundle of
rights” or the relative infancy of the windpower in-
dustry. Rather than leave the issue of winds rights
to the courts, South Dakota has enacted legislation
expressly setting forth the type of wind rights that
may be created. Section 43-13-19 of the South Da-

kota statutes provides:

“No interest in any resource located on a tract of
land and associated with the production or poten-
tial production of energy from wind power on the
tract of land may be severed from the surface es-
tate as defined in §45-5A-3, except that such rights
may be leased for a period not to exceed fifty years.
Any such lease 1s void if no development of the po-
tential to produce energy from wind power has oc-
curred on the land within five years after the lease
began. The payment of any such lease shall be on

an annual basis.”

Although the statute’s recognition of wind proper-
ty rights represents a step in the right direction, the
South Dakota statute is a prime example of over-
legislating. Given the significant up-front capital
costs required for a wind project, both the five-year
development deadline and the 50-year term limit
discourage development of large commercial wind
projects in a state with one of the best wind ener-
gy-producing potentials in the nation. Further, the
requirement of annual rental payments is overly in-
trusive to the rights of parties. Although the aim of
the statute is to protect unsophisticated landown-
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ers from overzealous wind developers, these terms
are best left to mutual agreement between landlord
and tenant to promote flexibility.

Nuisance And Tort Liability Claims

By far, the most prevalent objections raised by
wind farm opponents are nuisance claims, which
involve a fact intensive, case-by-case analysis. The
most common bases asserted for wind farm nui-
sance include: aesthetic objections to wind turbines;
adverse effects on adjacent property values; excess
noise produced by the turbines; and safety issues,
including ice thrown from the turbine blades. Al-
though wind turbine nuisance claims are difficult to
prove and depend upon the degree of harm suffered
by the plaintiff, some courts have ruled in favor of
the plaintiffs. The most commonly cited case is Rose
0. Charkin, 453 A.2d 1378 (N,J. Super. Ct. Ch. Div.
1982), in which the court held that the constant,
excessive noise produced by the landowner’s single
wind turbine outweighed the social utility of wind
energy production. The turbine was located 10 feet
from the neighbor’s property line in a residential
neighborhood. In In re Halnon, 811 A.2d 161 (Vt.
2002), the Supreme Court of Vermont upheld the
denial of a wind turbine application based on its
perceived negative aesthetic impact. The plaintiff
successfully argued that the turbine would adverse-
ly impact the “scenic and natural beauty” of the
predominantly wooded area and would obscure it
view of the nearby Green Mountains. The court
was also persuaded by the possible availability of
alternate sites for the turbine.

It 1s worth noting that the cases cited above
(and the majority of nuisance litigation over wind
turbines) have involved single turbines used for on-
site electricity generation. This is due to the fact
that single wind turbines are more likely to be lo-
cated in primarily residential areas, drawing the ire
of neighbors and the sympathy of courts. How-
ever, the probability of successful nuisance claims

against large-scale commercial wind farms is much
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lower. Commercial wind farms often are located
in rural, open spaces with large distances between
neighbors. In addition, advances in wind turbine
technology have substantially reduced noise emis-
sions and improved safety features. Moreover, giv-
en the large production capacities of commercial
wind farms, courts are likely to give great weight to
their social utility.

Nonetheless, landowners should insist that
wind developers implement all available and cost-
effective measures to avoid nuisance claims. Al-
though wind farms can never be made completely
nuisance-proof, available mitigation techniques
include establishing setbacks from residences and
public rights-of-way, requiring visual uniformity of
turbines, painting turbine towers a color which cam-
ouflages with the surrounding landscape, building
fences around tower bases, and installing motion-
detector night lights. In addition, as noted earlier
in this article, wind farm leases should require the
developer to carry sufficient insurance against po-
tential nuisance and liability claims, which name
the landowner as an additional insured, and in-
demnify the landowner against any claims made by
a third party arising from the developer’s activities
or the location of the turbines. Landowners should
hesitate to allow developers to “self-insure” unless
sufficient evidence of the financial health and ca-

pability of the developer is presented.

Environmental Impacts

While the environmental benefits of wind en-
ergy technology are touted, wind farms are not im-
mune from environmental concerns. Apart from
the obvious ramifications of placing wind farms
in undisturbed areas or habitats of endangered
species, citizens’ groups and other opponents of
wind farms have challenged the adverse effects of
commercial wind farms on migratory birds and
bats. Scientific research provides evidence for the
increased rate of mortality among birds and bats
caused by wind turbines, but the extent of such in-



crease is debated and highly dependent upon the
site location. Recent studies suggest that the mor-
tality effect of wind turbines is more pronounced
for bats than for birds.

Judicial challenges to commercial wind farms
based on harm to migratory birds and bats have
been unsuccessful. (See Rerncrest Audubon Soc’y v. City
of Los Angeles Dep’t of Water and Power; 2007 WL
2208806 (Cal. Ct. App. Aug. 2, 2007) for a detailed
discussion and analysis of avian fatalities and stud-
ies). However, as a condition for issuing permits for
wind farms, many zoning bodies require developers
to provide environmental and avian impact studies
showing a negligible or otherwise acceptable level
of impact on birds and bats. These studies at times
are required for durations of up to one year. In
addition, wind farm permits may include ongoing

avian impact monitoring requirements.

Implied Covenants In Wind Leases

As discussed above, many wind farm leases pro-
vide that the landowner will receive a percentage
of the revenues received from the sale of the elec-
tricity generated by the wind turbines on the leased
property. If a wind lease contains such a “royal-
ty” provision, important questions are raised. Will
courts be inclined to imply a duty on the developer
to: continuously operate the wind turbines for the
duration of the lease term; install and operate the
maximum amount of turbines as is permitted by
applicable law or commercially reasonable given
the property landscape and market conditions;
and/or use the most advanced technology to maxi-
mize energy production? As discussed by noted
wind energy scholar Ernest E. Smith, the rationale
behind these implied covenants is straightforward:
Because the landlord’s receipt of full rent is depen-
dent upon the performance of the tenant’s opera-
tions on the property, the tenant has the obligation
to conduct operations with reasonable care and

diligence in order to maximize results. In essence,
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the developer is acting not simply for himself, but
also for the interests of the landlord.

Given that an implied covenant of continuous
operation have been recognized by some courts for
oil and gas leases, agricultural leases, and percent-
age rent leases, commentators on wind farm leases
believe it would not be far-fetched for a court to
imply such a covenant to wind farm leases with
“royalty” rent provisions. That being said, develop-
ers are encouraged to avoid any such implied cove-
nants by expressly handling these issues in the wind
farm lease. For instance, Ernest Smith suggests a
court may be less likely to imply a continuous op-
erations covenant when the lease includes payment
of periodic fixed rentals in addition to “royalty”
payments. In addition, the wind lease can specifi-
cally state the number or types of turbines that will
be installed.

Conflicts Between Wind Farm Tenants
And Mineral Rights Owners

Mineral right reservations and leases pose
substantial obstacles for wind farm tenants. The
general rule of thumb is that mineral estates are
dominant to surface estates, and the mineral rights
owner is awarded an implied right to enter upon
and use the surface estate in a manner reasonably
necessary to conduct mineral extraction opera-
tions. Naturally, wind power rights are part of the
surface estate. The commencement of extraction
operations would prove troublesome for a wind
farm business, particularly if the location of the
wind turbines, transmission lines, or access roads
hinders the extraction process. In the event of a
dispute between the wind farm tenant and the
mineral rights owner, the extent of the wind farm
tenant’s rights (and even ability to operate a wind
energy facility) is likely to be a hotly litigated issue
in the future, particularly when the wind farm lease
precedes creation of the mineral estate.

Although a dispute with a potentially unknown

mineral rights owner may be worrisome to a wind
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farm tenant, the developer is not helpless. If pos-
sible, the developer should select sites that are not
subject to mineral leases or reservations. To be safe,
the developer should perform a title search of the
property and request that the landowner represent
that the land is not subject to any mineral estate.
Further, the wind farm lease should expressly pre-
clude the landowner from severing the mineral es-
tate or entering into a mineral or oil lease. In the
event that the property is subject to a pre-existing
mineral lease and no suitable alternative parcel is
available, the wind lessee should request that the
mineral estate owner covenant to use commercially
reasonable effects to prevent interference with wind

farm operations.

INCENTIVE PROGRAMS ¢ Although commer-
cial wind energy production continues to grow, wind
energy continues to be much more expensive than
competing forms of electricity generation. More-
over, the current economic and financial meltdown
has eroded available financing for wind energy and
put projects on hold. Accordingly, wind energy de-
velopers remain heavily dependent on federal and

state incentives in order to remain profitable.

Federal Incentives And Programs

Despite the forefront in national politics of our
country’s dependence on foreign oil, the federal
government surprisingly plays second fiddle to the
states in terms of wind energy incentive programs.
Nevertheless, the federal government does provide

some important wind energy incentives.

Federal Production Tax Credit
(26 U.S.C. §45)

The principal federal incentive for wind energy
is a per-kilowatt-hour production tax credit (PTC)
against corporate income. The PTC is only avail-
able to the owner/developer of a “qualified facil-
ity”, which the act defines as a wind facility located

in the United States and placed in service after
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December 31, 1993 and before January 1, 2013.
Under the act, the taxpayer is entitled to receive an
income tax credit in the amount of 1.5 cents multi-
plied by the kilowatt hours of wind electricity pro-
duced and sold by the taxpayer to an unrelated third
party during the taxable year. The 1.5 cents base
amount 1s subject to adjustment for inflation each
year. Currently, the inflation-adjusted PTC amount
1s approximately 2.1 cents per kilowatt hour. The
PTC may be claimed only for electricity produced
and sold during the 10-year period beginning on
the date the wind facility was first placed into ser-
vice, but is subject to reduction for certain grants,
tax-exempt bonds, subsidized energy financing and
other credits received by the taxpayer to offset the
construction of the wind facility. The credit is taken
by completing IRS Forms 8835 (Renewable Elec-
tricity Production Credit) and 3800 (General Busi-
ness Credit).

As noted above, the P'TC is not available to any
wind facility placed into service after January I,
2013. Congress has allowed the PTC to expire in
the past on a number of occasions, only to then
renew it for a limited number of years. The PTC’s
“on-off” status is primarily responsible for the phe-
nomena of boom-bust cycles found in the wind
energy industry, demonstrating how closely wind
energy development is tied to the PTC. The PTC
acts as a subsidy that pays the taxpayer for wind-
generated electricity in addition to the market price
at which the taxpayer sells the electricity.

The PTC underwent some important changes
as a result of the economic stimulus package signed
into law by President Obama on February 17, 2009
as The American Recovery and Reinvestment Act
of 2009 (the “2009 Stimulus Act”). Subject to cer-
tain limitations, the 2009 Stimulus Act allows wind
energy facilities that qualify for the PTC to, in lieu
of the PTC, elect to take either (1) the federal busi-
ness investment tax credit (I'TC) under 26 U.S.C.
§48 or (1) a cash grant from the U.S. Treasury De-
partment under section 1603 of the 2009 Stimu-



lus Act to reimburse the developer for a portion of
new wind project start-up costs. The I'TC and cash
grant options generally can total up to 30 percent
of eligible project costs.

Renewable Energy Production Incentive
(REPI) (42 U.S.C. §13317)

The REPI is the non-taxpaying entities’ version
of the PTC. Under the REPI, wind energy facili-
ties owned by non-for profit electric cooperatives,
public utilities and local and state governmental
entities are entitled to receive incentive payments
for electricity produced and sold in the amount of
1.5 cents per kilowatt hour (subject to inflation-ad-
justed increases) for the first ten-year period of the
facilities operation. The REPI incentive payments
are available only for electricity generated by a
wind facility first used before October 1, 2016 and
authorizes appropriations only through September
30, 2026. The REPI incentive payments are sub-
ject to yearly appropriations by Congress, making
the REPI less reliable than the PTC.

Accelerated Depreciation (26 U.S.C. §68)
Under federal law, wind facilities are granted
an accelerated capital cost depreciation schedule
of five years. In addition, subject to the satisfaction
of certain criteria, the Economic Stimulus Act of
2008, as modified by the 2009 Stimulus Act, in-
cludes a 50 percent bonus depreciation for eligible

renewable-energy systems acquired and initially
operated in 2008 or 2009.

State Incentives And Programs

The states provide a variety of different options
and incentives to promote wind energy develop-
ment. The most prevalent of these programs is
the “renewable portfolio standard” (RPS). An RPS
mandates that certain investor-owned utilities or
other retail electrical providers within a state sup-
ply a specified amount (usually between four and

30 percent) of their electricity from renewable en-
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ergy sources, such as wind. The RPS often provides
timetables for scheduled incremental increases in
the required percentage. Depending on the state,
utilities generally are allowed to meet their require-
ments through a combination of self-producing
energy from renewable energy facilities, purchas-
ing energy from third-party renewable energy
providers, installing sufficient generating capacity
from renewable energy technologies, or purchas-
ing tradable renewable energy credits (REC). An
REC 15 a tradable right to claim the environmental
attributes of a certain amount of energy (usually
one megawatt hour) produced from a renewable
source. RECs are acquired from parties (such as
other utilities) who have produced excess amounts
of electricity generated from renewable sources. As
it relates to wind, an RPS creates a market demand
for wind energy and is the primary driver for wind
energy development at the state level. As of Febru-
ary 2009, 28 states and the District of Columbia
have enacted some form of mandatory RPS, while
another five states have passed voluntary RPS
goals.

In addition to the RPS, many states offer wind
energy incentives including forms of property tax
exemptions. See, e.g, Kan. Stat. Ann. §79-201, Tex.
Tax Code Ann. §11.27 and Wis. Stat. §70.111(18).
Other incentives include property tax assessment
reductions, grant programs for wind facility con-
struction, and net metering laws (i.e., laws which
entitle wind energy producers to deduct electricity
produced from wind energy from their electric bills
in a one-to-one ratio). A review of Illinois law pro-
vides a good case study of some examples of avail-

able state wind energy incentives.

Renewable Portfolio Standard (20 Ill.
Comp. Stat. §3855/1-1 et seq.)

Illinois is one of the 28 states to enact a manda-
tory RPS, which includes a number of the features
found in a typical RPS. Under its act, a newly cre-
ated state agency 1s required to develop renewable
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energy procurement plans for electric utilities sup-
plying over 100,000 customers as of December 31,
2005. Subject to certain cost-protection provisions,
the act initially required these utilities to supply at
least two percent of their electricity from renew-
able energy resources by June 1, 2008, with annual
increases resulting in a benchmark of 25 percent
by June 1, 2025. Under the act, at least 75 percent
of the produced renewable energy must come from
wind power. The Illinois act allows renewable ener-
gy to be procured through the purchase of tradable
renewable energy credits and requires the renew-
able energy to be produced within Illinois through
June 1, 2011, to the extent cost-effective renewable

energy resources are available.

Property Tax Assessment Reduction
(35 1ll. Comp. Stat. §200/10-600 et seq.)
Before 2007, commercial wind energy facilities
in Illinois were assessed differently for property tax
purposes from county to county. This program cre-
ated burdens on wind projects that crossed county
lines. In the fall of 2007, Illinois passed a law estab-
lishing consistent assessment valuation procedures
for certain commercial wind farm facilities. For as-
sessment years 2007 through 2011, wind energy
devices with a capacity of at least 0.5 megawatts
and generating electricity for commercial sale are
valued at $360,000 per megawatt of capacity, ad-
justed annually for inflation. The law also provides
for reduction of the valuation for physical depre-
ciation, but the depreciation may not reduce the
valuation amount by more than 30 percent, absent

special exceptions.

Renewable Energy Business Development
Grant Program (authorized by 20 Ill.
Comp. Stat. §687/6-1 et seq.)

In prior years, Illinois has provided grant pro-
grams to encourage the development of electricity
from renewable resources, including wind power.
In 2009, the State of Illinois, through its Renewable
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Energy Business Development Grant Program, will
provide an award of up to §1 million (subject to
walver in appropriate circumstances) to a qualified
applicant for the development of renewable ener-
gy businesses, including wind projects. The grant
program 1s limited to projects located within Illi-
nois and is open to individuals, private companies,
not-for-profit entities, schools, and state and local
governmental entities that are customers within
the service area of an investor-owned utility or mu-
nicipal utility that imposes an “assistance charge”
under Illinois law. The use of the grant money 1s
limited to the development of business plans, en-
gineering drawings, market studies, and financial
analyses, equipment purchases, and other business
development activities.

The grant program requires the applicant to
begin operating the renewable energy project with-
in nine months after the grant is awarded. As a re-
quirement of receiving a grant, the developer will
be required to agree to contribute a certain amount
of funds to the project and to operate the project
for a certain period of time. In addition, the appli-
cant is subject to ongoing monitoring and report-
ing requirements of the State.

Net Metering
(220 1ll. Comp. Stat. §5/16-107.5)

With respect to wind power, Illinois currently
allows net metering on a one-to-one kilowatt hour
credit basis only for entities that generate wind
power electricity on their own premises for on-site
use. Further, eligibility is limited to entities that own
or operate a wind facility with a rated capacity of
not more than 2,000 kilowatts. Thus, under its cur-
rent format, net metering does not apply to entities
which either generate wind power electricity off-
site or sell the electricity to third parties. Although
legislation was introduced in the Illinois General
Assembly 1in 2008 to extend net metering to off-
site generation of wind energy by school districts
(see HB 6660), the Illinois net metering law in its



current iteration falls short of its full potential by
excluding off-site wind energy generation.

CONCLUSION - Wind energy farms offer excit-
ing opportunities for developers and landowners,
as well as the public at large. The quest for alterna-
tive energy sources and the reduction of reliance
on oil 1s likely to result in the continued growth in
this field, particularly with the new administration.

There are many considerations at play, from the
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development of the land and the wind power facili-
ties, to the documentation and agreement with the
landowner, to the available incentives. This article
has attempted to shed some light on these consider-
ations and to offer some insight into these processes.
Such considerations are likely to change and shift
(dare we say?) with the wind, so it would behoove
owners and developers alike to stay current on this

topic and consult professionals as needed.

PRACTICE CHECKLIST FOR
What You Should Know About Wind Farms

*  Wind farms are an increasingly familiar part of the American landscape and there is good reason to
believe that they will become more familiar over the next several years, particularly given the current
administration. Under a wind farm lease, a developer leases the subject land from a landowner for the
purpose of developing wind power. The leases are frequently heavily negotiated documents, and each

negotiation is unique. However, the following are typical points that the lease should include:

__Whatis being leased? The lease will typically state that the landowner landlord is granting the developer
tenant the exclusive right and easement on, over, and across the landowner’s land for the unobstructed flow
of wind, along with the right to develop, use, capture, and convert such wind into electrical energy;
__The premises. The tenant will want, even require, that the defined space be as large as possible, thereby
maximizing the potential to develop its wind energy project;

__The term. The initial term of the lease 1s typically designed to be an mvestigative period for the ten-
ant, during which the tenant will conduct wind studies, perform surveys, and perform such other tests to
determine the suitability of the land. This initial term can range from three to 10 years;

__ The rent. What is important is that the landowner be paid market rent, with the “market” constituting
the neighboring property owners with whom the developer is also negotiating. This can get tricky, how-
ever, as a particular landowner’s property may not be as valuable to the developer as another landowner’s
property. Base rent during an extended term (which is typically when the project is up and running) can
vary from a per acre amount, to a per megawatt of generating power on the property, to “royalty” pay-
ments, 1.e., a percentage of gross revenues received by the developer (though the developer will include an
acknowledgement by the landowner that the developer has made no representation that the facilities will
be profitable or will even be constructed);

__ The guaranty. The landowner will have concerns about who is standing behind the tenant’s obligations.
Requesting a guaranty of payment and performance is one mechanism for giving the landowner comfort

in this regard, though most developers will very likely be hesitant to provide such security;
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__The termination right. If the developer determines that the project on the land will not be as productive
or profitable as it had originally intended or hoped it would be through its investigations during the initial
lease term, the developer will want to have a unilateral termination right.

* The typical wind farm lease will contain many Tenant covenants, including:
__ Reimbursement for damage;

__ Restoration;

__ Insurance;

_ Taxes;

__ Liens;

__ Compliance with law;

___Indemnification.

e The following are examples of a few typical landlord covenants:
__ Grant of easements;

__ No interference;

__ Cooperation;

__Additional encumbrances;

__ Ownership of facilities;

__ Indemnification; and

__ Financing provisions.

To purchase the online version of this article, go to www.ali-aba.org and click on “Publications.”
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